Agenda Item Summary Sheet

Item No:   2
Meeting Date: May 16, 2007
Item Title: 
Request to initiate zoning amendment process to Town Code Sections 48-8 and 48-594 to require public notice of Board of Adjustment appeal cases 

Item Summary:  

The proposed ordinance amendment would require advance public notice of appeal cases heard by the Board of Adjustments.  Variance cases heard by the Board of Adjustment already require public notice which includes newspaper advertisement, posting of property, and mailed notices to the property owner and adjoining property owners.  

Staff is requesting that the Board of Commissioners initiate the ordinance amendment process for formal consideration of the recommended ordinance.  Should the Board decide to initiate this process, the ordinance will be forwarded to the Planning Board for review and recommendation to be followed by public hearing and final action by the Board of Commissioners.

Number of Attachments:  2
Specific Action Requested:  

Initiate zoning ordinance amendment.

Submitted By:     Planning and Development




Date:  May 9, 2007
Finance Officer Comment:

Insufficient information to assess precise fiscal impact.

Signature:  Kim Kenny







Date:   May 9, 2007

Town Attorney Comment:

I concur with staff's request to initiate the proposed zoning ordinance amendment; the proposed ordinance will achieve the stated goal or purpose if adopted as presented.

Signature:
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Defiald I. McRee, Jr., Totvn Attorney







Date:  May 9, 2007

Town Manager Comment:

I concur with staff's request.

Signature:  Charlie Cameron






Date:  May 9, 2007
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Town of Nags Head
Planning and Development
Post Office Box 99
Telephone 252-441-7016
Department
Nags Head, North Carolina 27959
FAX 252-441-4290



www.townofnagshead.net

MEMORANDUM

TO:
Board of Commissioners

FROM:
Tim Wilson, Planning & Development Director

DATE:
May 8, 2007

SUBJECT:
Proposed amendment to Town Code Section 48-8 and 48-594 to require hearing notification of appeal cases

In September 2007 the Board of Commissioners amended the zoning ordinance to provide for a uniform method of advance public notice for the hearing of conditional use permit, vested right, zoning text and map amendments, and variance applications.  This three part public notice standard included (1) newspaper advertisement of public hearing for 2 consecutive weeks, (2) first class notice mailed to the property owner and adjoining property owners, and (3) the posting of property for applications which are property specific.

It is being recommended that filed appeal cases to be heard by the Board of Adjustments also be advertised in the exact same manner.  This is being recommended to provide a consistent standard of advance hearing notice to appellants and interested parties alike so that the will be aware of the scheduling of appeal cases and know when and where to participate in such hearings.  

Staff is requesting that the Board of Commissioners initiate the ordinance amendment process for formal consideration of the recommended ordinance change.  Should the Board decide to initiate this amendment process, the proposed ordinance will be forwarded to the Planning Board for review and recommendation, to be followed by public hearing and final action by the Board of Commissioners.

AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA


BE IT ORDAINED by the Board of Commissioners of the Town of Nags Head, North Carolina, that the Code of Ordinances shall be amended as follows:

PART I.     That Section 48-8 be added as follows:



   Sec. 48-8.  Public Hearing Notice Requirements.

                Applications requiring public hearing under this chapter shall be advertised by the Planning & Development Department as prescribed in this section.



  (a)  Newspaper Advertisement.  A notice of public hearing shall be given once a week for two consecutive weeks in a newspaper having general circulation in the area.  The notice shall be published the first time not less than 10 days nor more than 25 days before the fixed date for the hearing.  In computing such period, the day of publication is not to be included but the day of the hearing shall be included.



  (b)  Mailed Notices.  Whenever there is a zoning map amendment application, conditional use permit application, vested right application, appeal application, or variance application, in addition to the requirements of subsection (a), the owner of the parcel of land for which application is being made and the owners of all parcels of land abutting that parcel of land as shown on the county tax listing shall be mailed a notice of public hearing on the application request by first class mail at the last addresses listed for such owners on the county tax abstracts.  This notice must be deposited in the mail at least 10 but no more than 25 days prior to the date of the public hearing.  The person mailing such notices shall certify in writing that the mailings were completed. 


  The town reserves the right in the processing of a zoning map amendment application to exercise alternatives methods of public notice to the mailings required by this subsection as allowed under North Carolina General Statute 160A-384.

(c) Posting of Property.  Whenever there is a zoning map amendment application, conditional use permit application, vested right application, appeal application, or variance application, in addition to the requirements of subsections (a) and (b), a notice of the public hearing shall be posted on the site for which application is being made or on an adjacent public street or highway right-of-way.  When multiple parcels are included in a site, a posting on each individual parcel is not required, but the town shall post sufficient notice(s) to provide reasonable notice to interested persons. 
PART II.    That Section 48-594(b)(1), Board of adjustment to hear and decide appeals, be amended as follows:



Board of adjustment to hear and decide appeals. The board of adjustment may hear and decide appeals where it is alleged there is error in any order, requirement, decision or determination made by an administrative official in the enforcement of this chapter. The board of adjustment shall hear and decide appeals and review any order, requirements, decision or determination made by an administrative official charged with the enforcement of this chapter for the town.  Notice of hearing by the board of adjustment shall be provided as required by Section 48-8. An appeal may be taken by a person aggrieved or by an officer, department, board or bureau of the municipality. The appeal, specifying its grounds, shall be filed with the board of adjustment and the officer from whom the appeal is taken within 30 days of the action. The officer from whom the appeal is taken shall promptly transmit to the board of adjustment all papers constituting the record upon which the appealed action was taken. An appeal stays all proceedings in furtherance of the action appealed from, unless the officer from whom the appeal is taken certifies to the board of adjustment that such a stay would cause imminent peril to life or property, or would freeze a violation that would otherwise be transitory in nature. In such a case, proceedings shall not be stayed except by a restraining order granted by the board of adjustment or a court of record, upon application with notice to the officer from whom the appeal is taken. In exercising the above-mentioned powers, the board of adjustment may, so long as the action is in conformity with the terms of this chapter, reverse or affirm, wholly or partly, or may modify the order, requirement, decision or determination that in its opinion ought to be made, and so shall have the powers of the administrative official from whom the appeal is taken. 

PART III. 
All ordinances or parts of ordinances in conflict with this ordinance are hereby repealed.  This ordinance shall be in full force and effect from and after the 1st day of August, 2007.







___________________________







M. Renée Cahoon, Mayor
ATTEST:

______________________

Carolyn F. Morris, Town Clerk

APPROVED AS TO FORM:

_______________________________

Donald I. McRee, Jr., Town Attorney

Date adopted:

Motion to adopt by Commissioner 

Motion seconded by Commissioner 

Vote:
AYES
NAYS
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