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Item No:  5
Meeting Date:   May 16, 2007
Item Title: 
Second Reading - Public Hearing to consider a proposed Zoning Ordinance Text Amendment to Town Code Section 48-80(c), Walls and Fences

Item Summary:  At the May 2, 2007 Board of Commissioners meeting, the Board passed a motion to adopt the applicant's ordinance concerning walls and fences as presented with a 3 - 1 vote (Mayor Pro Tem Sadler cast the NO vote).   The required second reading of this ordinance was scheduled for the May 16, 2007 mid-month Board meeting.  

Brian Brumfield has applied for a zoning text amendment to Town Code Section 48-80(c), Walls and Fences.  The proposed amendment would modify this subsection to allow fencing 6 feet in height in the entirety of the side beginning at the foremost portion of a single-family dwelling, including any deck structure attached thereto, facing the street.  This section is also proposed to be modified to allow fences and walls to step up or down with the natural grade of the yard in terms of measuring height. 

The Planning Board voted 3-1 to recommend approval of this proposed ordinance at is April 17, 2007 meeting.   Planning and Development staff recommend denial of the proposed ordinance.

Number of Attachments: 2
Specific Action Requested:    

Public Hearing on proposed Zoning Ordinance Text Amendment.
Submitted By:     Planning & Development Staff
Date:  May 9, 2007
Finance Officer Comment:

Insufficient information to assess precise fiscal impact.

Signature:  Kim Kenny






Date:  May 9, 2007

Town Attorney Comment:

I have reviewed the proposed ordinance which if adopted will achieve the stated goal or purpose.

Signature:
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Defiald I. McRee, Jr., Totvn Attorney






Date:  May 9, 2007

Town Manager Comment:

I will participate in the discussion reference this agenda item. 

Signature: Charlie Cameron





Date:  May 9, 2007
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Town of Nags Head
Planning and Development
Post Office Box 99
Telephone 252-441-7016
Department
Nags Head, North Carolina 27959
FAX 252-441-4290



www.townofnagshead.net

MEMORANDUM

TO:
Board of Commissioners

FROM:
Planning Board and Planning and Development Staff

DATE:
May 2, 2007

SUBJECT:
Public Hearing to consider request for zoning text amendment to Town Code Section 48-80(C), Walls and Fences

Brian Brumfield has applied for a zoning text amendment to Town Code Section 48-80(c), Walls and Fences (attached).  This section states that within specified residential districts no wall or fence shall exceed four feet in height within the front yard or frontward one-half portion of the side yard, and shall not exceed six feet in height in a rear yard or the rearward one-half portion of the side yard.   The proposed amendment would modify this subsection to allow fencing 6 feet in height in the entirety of the side beginning at the foremost portion of a single-family dwelling, including any deck structure attached thereto, facing the street.  This section is also proposed to be modified to allow fences and walls to step up or down with the natural grade of the yard in terms of measuring height.  The applicants stated reasons for presenting the request is that he finds the present ordinance too restrictive and maintains that it does not allow quiet enjoyment of one’s backyard.  On January 25, 2007 a Notice of Violation and Enforcement Order (attached) was issued to Mr. Brumfield for an unpermitted fence constructed in violation of ordinance standards on property located at 4605 Blue Marlin Way.  The Zoning Administrator has voluntarily agreed to stay her enforcement action under this NOV pending the final outcome of this amendment request.

In 2002, after much debate and discussion by the Planning Board and Board of Commissioners, the zoning ordinance was amended to allow a greater height fence of 6 feet to be located in the rear on-half of the side yard.  Excerpts of the Planning Board and Board of Commissioners minutes are attached for reference.  Since the adoption of the amended wall and fence regulations, planning staff has encountered little to no problems in the manner by which maximum height and location are determined and measured.  There have a limited number of zoning violations for incorrectly constructed fences, all of which being ultimately resolved by the property owners modifying the fences in accordance with ordinance standards.  

Staff Recommendation

The applicant is of the opinion that present fencing regulations are too restrictive, and the adoption of the proposed ordinance would certainly in large part remedy his present zoning violation.  However staff finds no identifiable public purpose or need supporting the proposed ordinance changes.  Therefore staff does not recommend the adoption of the ordinance.  Though fencing and fence height is not specifically addressed in the Land Use Plan, it is the finding of staff that the proposed ordinance, if adopted, would not be inconsistent with the Land Use Plan.

Planning Board Recommendation

The Planning Board voted 3-1 to recommend approval of this proposed ordinance at is April 17, 2007 meeting.  

AN ORDINANCE AMENDING THE CODE OF ORDINANCES
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA


BE IT ORDAINED by the Board of Commissioners of the Town of Nags Head, North Carolina, that the Code of Ordinances shall be amended as follows:

PART I.
That Section 48-80, Walls and Fences be amended to include the following:

(c)   Within any residential district (R-1, R-2, R-3, CR, SED-80, SPD-20, and SPD-C), and within any other district where the existing or proposed principal permitted use of the property is single-family or two-family residential (C-1, C-2 and C-4) no wall or fence shall exceed four feet in height within a front yard. or the frontward one-half portion of the side yard or six feet in height in a rear yard or the rearward one-half portion of the side yard.  No wall or fence shall exceed six feet in height from the front street-side portion of the house or the front deck of the house rearward.  In the CR District, a fence located in the front yard and frontward one-half portion of the side yard may be increased to a height not exceeding six feet, provided that the fence meets the minimum required front yard and side yard setback distances established for single-family and duplex uses.  Walls and fences shall be allowed to step up or down with the natural grade and contour of the land when determining height. 

PART II.
All ordinances or parts of ordinances in conflict with this ordinance are hereby repealed.

PART III.
This ordinance shall be in full force and effect from and after the 2nd day of May, 2007.

 M. Renée Cahoon, Mayor

ATTEST:

Carolyn F. Morris, Town Clerk

APPROVED AS TO FORM:

Donald I. McRee, Jr., Town Attorney

Date adopted:

Motion to adopt by Commissioner 

Motion seconded by Commissioner 

Vote:
AYES
NAYS
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